(,f^G 


IN  THE 


SUPEEME  COUET 

OF  THE 

STATE  OF  CALIFORNIA. 


J osEPH  N ASH,  [Plaintiff,]  ] 
Aj)j)ellant , 

VS. 

Lewis  B.  Harris,  et  al. 
(Defendants^) 

Respondents. 


JYn. 


TRANSCRIPT  ON  APPEAL. 

JAMES  L.  CRITTENDEN, 

Attorney  for  Appellant. 

BISHOP  & FIFIELD, 

Attorneys  for  Respondents. 


Filed  this 


day  of 187  . 


Clerk. 


By Deputy  Clerk. 


It.  424Moutu’y  St.,  S.  F. 


SAN  FRANCISCO 
HISTORY  CENTER 


San  Francisco  Public  Library 


ROOM  CASE 


reference  book 

Not  to  be  taken  from  the  Library 


3 1223  fSfc?#  1003 


INDEX 

Page.  Polio. 

Affidavit  of  Thomas  B.  Bishop 11  32 

“ “ William  H.  Whitaker 13  38 

“ “ Wm.H.  Fifield 14  41 

“ “ T.  B.  Bishop 18  53 

Answer  of  Amanda  C.  Harris 4 11 

Certificate 23  68 

Complaint 1 3 

Counter-affidavit  and  Notice  on  Defendants’ 

Motion  to  set  aside  Judgment  14  42 

Demurrer  3 8 

Judgment 9 26 

Notice  of  Motion  to  Vacate  and  set  aside 

Judgment 10  29 

Notice  of  Appeal 19  56 

Notice  of  Appeal 20  59 

Order  Vacating  Judgment 18  54 

Reporter’s  Minutes  of  Testimony  at  Trial . 20  60 

Trial  and  Order  for  Judgment 8 24 


Digitized  by  the  Internet  Archive 
in  2016 


https://archive.org/details/insupremecourtofOOnash 


1 


IN  THE  SUPREME  COURT 


OF  THE 


STATE  OF  CALIFORNIA. 


2 

In  the  Diatvict  Court  of  the  Nineteenth  Judicial  Di's- 
tridof  the  State  of  California^  in  and  for  the  City 
and  County  of  San  Franclico. 


The  plaintiff  complains  against  the  defendants,  and 
against  each  of  them,  and  f(.)r  cause  of  action,  alleges  : 
1.  That  on  or  about  the  17th  day  of  October,  1874, 
the  defendants,  Lewis  B.  Harris.  Charles  L.  Dell,  and 
Amanda  0.  Harris,  made  and  delivered  to  the  defend- 
ant, Frederick  Clay,  their  certain  promissory  note,  in 
the  words  and  figures  following,  to  wit : 


LEWIS  B.  HARRIS, 

3 CHARLES  L.  DELL, 
AMANDA  C.  HARRIS, 
andFREDERICI^  clay. 


JOSEPH  NASH, 

Plaintiffs 


Defendants. 


COMPLAINT. 
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4 §18,666.66.  San  Francisco,  October  17th,  1874. 

On  or  before  the  17th  day  of  October,  1876,  we 
promise  to  pay  to  the  order  of  Frederic\  Clay,  of  the 
City  of  San  Francisco,  eighteen  thousand,  six  hundred 
and  sixty-six  dollars,  in  U.  S.  gold  coin,  with  in- 
terest, at  one  per  cent,  per  month,  payable  monthly, 
for  value  received. 

Lew.  B.  Harris, 

Chas.  L.  Dell, 
Amanda  C.  Harris. 

2.  That  on  or  about  the  1st  day  of  February,  1876, 

5 the  said  Frederic!^ Clay  endorsed  said  promissory  note 
to  the  plaintiff,  for  valuable  consideration. 

3.  That  on  or  about  the  17th  day  of  October,  1876, 
the  said  promissory  note  was  presented  to  the  said  de- 
fendants, Lewis  B.  Harris,  Charles  L.  Dell,  and  Amanda 
C.  Harris,  for  payment,  but  was  not  paid,  and  that 
notice  thereof  was  given  to  said  Frederic  Clay. 

4.  That  no  part  of  said  money  due  upon  said  promis- 
sory note  has  been  paid,  except  the  sum  of  $2,991  25, 
and  interest  to  January  12th,  1876. 

5.  That  there  is  now  due  upon  said  promissory  note 
$15,675.41,  gold  coin,  with  interest,  from  the  12th  day 
of  January,  1876,  at  one  per  cent,  per  month. 

Wherefore  plaintiff  prays  judgment  against  the  de- 

6 fendants  for  the  sum  of  $15,675.41,  gold  coin  of  the 
United  States,  with  interest  at  said  one  per  cent,  per 
month,  from  the  12th  day  of  January,  1876,  in  like 
gold  coiu,  and  for  the  costs  of  this  action. 

James  L.  Crittenden, 

Attorney  for  Plaintif. 


State  of  California,  | 

City  and  County  of  San  Francisco,  j 

Joseph  Nash,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  the  above  entitled  action,  that  he  has  heard 
read  the  foregoing  complaint,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  tlierein  stated  on  information 
smd  belief,  and  as  to  those  matters,  he  believes  the 
same  to  be  true. 
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Subscribed  and  sworn  to  before  me,  this  20th  day 
of  November,  1876. 


James  L.  King, 

Notary  Public, 


[Endorsed.  Piled  November  20th,  1876, 

Thos.  H.  Keynolds,  Clerk, 
By  W.  Stevenson,  Dep.  Clerk.] 
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[title  of  court  and  cause.] 

DEMURRER. 

Defendant,  Amanda  C.  Harris,  demurs  to  plaintiff’s 
complaint,  and  specifies  the  following  grounds  of  de- 
murrer. 

1st.  That  the  Court  has  no  jurisdiction  of  the  per- 
son of  the  defendant,  Amanda  0.  Harris. 

2d.  That  the  plaintiff'  has  not  legal  capacity  to  sue. 

8d.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause, 
g 1th.  That  there  is  a misjoinder  of  parties  Plaintiff. 

5th.  That  there  is  a defect  of  parties  Plaintiff. 

6th.  That  there  is  a misjoinder  of  parties  Defendant. 

7th.  That  there  is  a defect  of  parties  Defendant. 

8th.  That  several  causes  of  action  have  been  improp- 
erly united. 

9th . That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a cause  of  action. 

10th.  That  the  complaint  is  ambiguous,  unintelligi- 
ble and  uncertain. 

Bishop  & Fifield, 

Attorneys  for  Defendant  Amanda  C.  Harris. 

[Endorsed,  Filed  March  18th,  1878.] 

[Service  admitted.] 
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[title  of  court  and  cause.] 

Order  Ovemiliiig  Oeimirrer. 

April  5tli,  1878. 

Upon  motion  of  Mr.  Crittenden,  ordered  that  the 
demurrer  of  Amanda  C.  Hcirris  to  the  complaint  herein, 
be  and  the  same  is  hereby  overruled. 

Minutes  D.  p.  145. 
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[title  of  court  and  cause.] 

Answer  of  Defendant,  Amanda  C.  Harris. 

Now  comes  the  defendant  Amanda  C.  Harris,  and 
for  her  separate  answer  to  the  complaint  of  plaintiff, 
shows  as  follows : 

She  denies  upon  and  according  to  her  information 
and  belief,  that  the  said  Frederic*^  Clay  ever  endorsed 
the  said  promissory  note  set  forth  in  the  complaint  to 
the  plaintiff  for  a valuable  consideration,  or  any  con- 
sideration whatever. 

22  She  denies  that  there  is  now,  or  ever  was,  or  ever 
will  be  due  on  said  promissory  note,  the  sum  of 
815,675.yVTr>  ot  any  part  thereof,  or  any  interest,  or 
any  sum  of  money  whatever. 

She  avers  that  she  was  on  the  first  day  of  January, 
1874,  ever  since  has  been  and  now  still  is  a married 
woman,  and  the  wife  of  and  married  to  the  defendant, 
Lewis  B.  Harris,  and  that  the  defendant,  Charles  L. 
Dell  is  her  son. 

She  avers  that  she  received  no  consideration  of  any 
kind  for  the  said  note  set  forth  in  tne  complaint,  and  that 
she  signed  the  same  at  the  request  of  and  solely  for 
the  accommodation  of  her  said  husband  and  son,  and 
that  the  same  was  obtained  from  her  by  fraud,  under 
the  following  circumstances  and  none  other. 

That  the  defendant.  Clay,  at  and  before  the  time  of 
the  date  of  said  note,  was  a leading  oflfieer  in  the  bank 
known  as  the  Western  Savings  and  Trust  Com- 
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13  pnny,  and  had  the  general  management  of  the  busi- 
ness thereof,  and  the  said  L.  B.  Harris  was  also  in  the 
employ  of  said  bank  in  a subordinate  CTgpnX!>i4jy,  and 
on  the  most  intimate  relations  of  friendship,  trust  and 
confidence  Avith  said  Clay,  who  was  then  the  owner  of 
four  vessels  registered  at  the  City  and  County  of  San 
Francisco,  State  of  California,  known  as  the  schooner 
Superior,  the  bark  BlenscJiikoff,  the  schooner  Dread- 
naught  and  the  schooner  Lucy  Ann.  Said  Clay,  fraudu- 
ulently  represented  to  all  the  defendants,  that  said  ves- 
sels were  of  great  value,  to  wit : of  the  value  of  sixty 
thousand  (60,000)  dollars,  when  in  fact,  they  were  not 
worth  to  exceed  thirty  thousand  (30,000)  dollars,  as  he 
well  knew ; he  further  fraudulently  represented,  that 

14  said  vessels  Avere  earning  large  sums  of  money,  and 
engaged  in  a largely  profitable  trade,  when,  in  fact, 
they  Avere,  and  had  then  for  a long  time  been  regularly 
losing  money,  and  were  running  at  a great  loss,  as  he 
well  knew  ; and  said  Clay  further  falsely  represented, 
that  he  hated  to  part  with  such  valuable  property,  but 
his  Avhole  heart  was  in  the  said  Bank  and  its  business, 
and  he  desired  to  give  the  defendants,  Harris  and 
Dell,  a fine  opportunity  to  make  money  ; that  he  would 
sell  to  them  two-thirds  of  all  said  vessels  for  $37,333.37, 
Avhich  he  said  was  very  cheap  for  them  ; that  he  would 
not  require  any  money  down  ; that  if  they  would  get 
Mrs.  Harris,  meaning  this  defendant,  to  join  in  notes 
with  them,  he  would  take  two  notes,  each  for  $18,666.66, 

X5  one  payable  in  two  years,  and  the  other  in  three  years, 
both  drawing  interest  at  one  per  cent,  per  month,  and 
that  the  vessels  would  pay  for  themselves  in  that  time. 

That  all  said  representations  were  believed  by  the 
defendants;  and  from  the  friendly  and  confidential  re- 
lations existing  between  them  and4lte-said  Clay,  none 
of  the  defendants  doubted  in  the  least  the  truth  of 
said  Clay’s  statements  in  the  matter,  and  all  relied 
upon  him  as  a sincere  and  true  friend,  and  listened  to 
and  believed  all  his  said  statements  with  entire  confi- 
dence. 

That  the  said  Harris  and  Dell  had  no  property;  that 
this  defendant  was  then  quite  well  off,  and  said  Clay 
knew  it ; and  said  false  representations  of  said  Clay 
were  made  by  him  knowingly  and  Avilfully,  with  the 
intention  to  defraud  this  defendant. 

The  said  Clay  also  fraudulently  represented  to  this 
defendant,  that  by  helping  her  said  husband  and  son 
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16  iu  this  transaction,  she  would  secure  for  them  a good 
and  permanent  business,  and  a prosperous  future. 

That  thereupon  and  relying  upon  the  said  false  rep- 
resentations of  said  Clay,  the  defendants  signed  the 
pi’omissorj  note  set  out  iu  the  complaint,  and  another 
like  it  iu  all  respects,  except  that  it  was  payable  on  or 
before  the  17th  day  of  October,  1877,  and  at  the  same 
time,  and  iu  consideration  thereof,  the  said  Clay  gave 
to  said  defendants,  L.  B.  Harris  and  C.  L.  Dell,  an 
agreement  to  convey  to  them  two-thirds  of  said  vessels, 
upon  the  payment  of  said  notes.  That  the  said  Harris 
and  Dell  took  possession  of  said  vessels  under  said 
agreement,  and  ran  them  until  January  12th,  1876,  at 
a loss  of  not  less  than  fifteen  thousand  dollars.  That 

17  on  said  last  named  day,  the  said  L.  B.  Harris  and  C.  L. 
Dell,  delivered  back  to  said  Clay  the  said  vessels,  in  bet- 
ter order  than  they  were  when  they  received  them  from 
him  under  said  contract,  and  were  credited  by  said 
Clay,  therefor,  the  whole  of  said  first  note,  payable  on 
or  before  October  17th,  1877,  and  with  the  sum  of 
S3, 706  73,  endorsed  on  the  note  set  out  in  the  com- 
plaint as  of  the  date  of  January  12th,  1876. 

That  this  defendant  has  nothing  to  do  with  said  last 
named  transaction,  and  she  avers,  that  if  there  was 
ever  any  consideration  for  said  note  as  to  her  it  failed 
when  the  whole  of  the  property  for  which  it  was  given 
was  returned  to  the  payee  as  aforesaid. 

And  further  answering,  this  defendant  upon  and 
13  according  to  her  information  and  belief,  avers  that  the 
said  plaintiflf,  at  the  time  he  secured  said  note,  as  al- 
leged in  the  complaint,  had  full  knowledge  and  notice 
of  all  the  matters  herein  alleged,  and  received  the  same 
without  consideration. 

And  further  answering,  this  defendant  avers,  that 
subsequent  to  the  sixth  day  of  February,  1876,  and 
prior  to  the  commencement  of  this  action,  the  plaintiff, 
J.  Nash,  in  writing,  endorsed  the  said  promissory  note 
set  out  iu  the  complaint,  and  transferred  and  delivered 
the  same  to  the  Loudon  and  San  Francisco  Bank, 
limited,  a banking  coi'poration,  then  and  now  trans- 
acting business  at  the  said  City  and  County  of  San 
Francisco,  as  collateral  security  for  the  payment  of  an 
indebtedness,  then  and  now  still  owing  by  said  Nash 
to  said  Corporation.  That  said  Corporation  never  re- 
trau.sferred  the  said  note  to  the  plaintiff,  prior  to  the 
commencement  of  this  action,  or  at  any  time  since,  and 


19  the  said  plaintiff  was  not  at  the  time  this  action  was 
commenced,  and  never  since  has  been,  and  is  not  now 
the  owner  or  holder  of  said  promissory  note,  nor  in 
any  manner  entitled  to  sue  or  maintain  an  action 
thereon. 

And  further  answering,  that  defendant  avers,  that 
subsequent  to  the  commencement  of  this  action  and 
subsequent  to  the  said  transfer  of  said  note  to  said 
Corporation,  and  while  said  note  was  still  in  the  pos- 
session of  said  Corporation,  under  said  transfer,  one 
Fi’ank  Johnson  commenced  an  action  in  the  District 
Court  of  the  Sixth  Judicial  District  of  the  State  of 
California,  in  and  for  the  County  of  Sacramento, 
against  the  said  J.  Nash,  upon  a promissory  note  of 

20  said  Nash,  to  recover  from  him,  said  Nash,  the  sum  of 
tvventy-tive  hundred  dollars,  or  thereabouts,  with  ac- 
crued interest  amounting  in  all,  as  defendant  is  in- 
formed and  believes,  to  about  12,800.00.  That  such 
proceedings  were  had  in  said  action,  that  a writ  of  at- 
tachment regularly  issued  out  of  said  Court  therein, 
directed  to  the  Sheriff  of  the  said  City  and  County  of 
San  Francisco,  and  was  by  said  Sheriff  regularly  levied 
on  said  promissory  note  set  forth  in  the  complaint, 
and  under  said  writ,  all  the  interest  and  property  and 
rights  of  property  of  said  Nash  in  said  note  were  at- 
tached under  said  writ  in  the  hands  of  said  Corporation. 

That  thereafter,  the  said  Corporation  notified  said 
Nash  of  said  attachment,  and  also,  that  they  would  re- 

21  transfer  and  re-deliver  to  him  said  promissory  note,  if 
he  would  obtain  a discharge  thereof. 

That  thereafter,  the  said  Frank  Johnson  recovered 
a Judgment  in  said  action,  for  the  sum  of  $2,800,  or 
thereabouts,  against  said  Nash,  and  an  execution  regu- 
larly issued  out  of  said  Court  therein  to  the  Sheriff  of 
the  City  and  County  of  San  Francisco,  and  thereafter, 
certain  proceedings  were  had  in  said  Court,  in  said 
action,  supplementary  to  execution  therein,  and  as  a 
result  of  such  proceedings,  the  said  Court  ordered  the 
said  Corporation  to  deliver  the  said  note  over  to  the 
said  Slieriff  of  the  City  and  County  of  San  Francisco, 
to  be  held  and  sold  by  him  under  the  said  execution, 
and  thereupon,  the  said  Corporation  did  deliver  the 
said  note  to  said  Sheriff,  who,  on  the  3rd  day  of  Jan- 
uary, 1878,  after  notice,  sold  and  delivered  the  same, 
under  said  execution,  to  George  Cadwallader,  for  the 
price  and  sum  of  fifteen  hundred  dollars,  and  the  said 


22  Cadwallader  has  never  since  transferred  the  same  to 
any  other  person. 

Wherefore,  this  defendant  prays,  that  the  complaint 
be  dismissed  with  costs. 

Bishop  & Fifield, 

Att’ys  for  said  Defendant,  Amanda  C.  Harris. 

State  of  California,  ( 

City  and  County  of  San  Francisco.  ) 

Thomas  B.  Bishop,  being  duly  sworn  upon  his  oath, 
doth  say,  that  the  above  named  defendant  is  absent 
from  the  City  and  County  of  San  Francisco,  and  there- 

23  fore  he  makes  this  affidavit:  that  the  foregoing  answer 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  uf)On  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

Thos.  B.  Bishop, 

Subscribed  and  sworn  to  before  me,  this  27th  day 
of  April,  A.  D.  1878. 

[seal.]  William  Harney, 

Notary  Public. 

[Service  admitted.  Endorsed.  Filed  April  27th, 
1878.1 


[title  oe  court  and  cause.] 

Trial  and  Order  for  Judgment. 

January  10th,  1879. 

This  cause  came  regularl}'-  on  for  trial,  and  defend- 
ants appeared  not;  J.  L.  Crittenden,  Esq.  counsel  for 
]jlaintiff  waived  a trial  by  jury.  Joseph  Nash  testified 
for  phiintifi’,  and  afterwai’ds  the  court  having  fully  con- 
sidered the  evidence,  orders  that  judgment  be  entered 
herein  in  Cavor  of  plaintiff  and  against  defendants  in 
the  sum  of  nineteen  thousand,  four  Hundred  and  twenty- 
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25  six  $19,426.95  as  prayed  for  in  the  plaintiff’s  com- 
plaint, Ordered  that  all  proceedings  herein  be  stayed 
for  ten  days. 

Minutes  D,  p.  625. 


[title  op  court  and  cause.] 

JUDGMENT. 

In  open  court,  January  10th,  A.  D.  1879. 

This  cause  came  on  regularly  for  trial,  James  L. 
Crittenden,  Esq.  appearing  as  counsel  for  the  plaintiff, 
and  no  one  appearing  for  the  defendants.  A trial  by 
jury  having  been  expressly  waived  by  the  counsel  for 
the  respective  parties,  the  cause  was  tried  before  the 
court  sitting  without  a jury,  whereupon  witnesses  on 
the  part  of  plaintiff  were  duly  sworn  and  examined; 
the  evidence  being  closed,  the  cause  was  submitted  to 
the  court  for  consideration  and  decision,  and  after  due 
deliberation  thereon,  the  court  orders  that  judgment 
27  be  entered  herein  in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  sum  of  nineteen  thousand,  four 
hundred  and  twenty-six  yVd  dollars,  ($19,426.95)  as 
prayed  for  in  the  complaint. 

Wherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  ordered,  adjudged  and 
decreed  that  Joseph  Nash  plaintiff,  do  have  and  recover 
from  Lewis  B.  Harris,  Charles  L.  Dell,  Amanda  C. 
Harris  and  Frederic  Clay,  defendants,  in  United  States 
gold  coin,  the  sum  of  nineteen  thousand,  four  hun- 
dred and  twenty-six  dollars,  ($19,426.95,)  with 
interest  thereon  from  the  date  hereof  till  paid,  at  the 
rate  of  seven  per  cent,  per  annum,  together  with  said 
plaintiff’s  costs  and  disbursements  incurred  in  this 
action,  amounting  to  the  sum  of  One  Hundred  and 
ninety  dollars,  ($190  61.) 


10 


28  February  18tb,  1879. 

It  is  ordered  by  the  court  that  this  judgment  be 
entered  num pro  tunc  as  of  January  10th,  187i». 

Judgment  recorded  February  18th,  1879,  book  D, 
page  447. 


[title  of  coukt  and  cause.] 

?»fotice  of  motion  to  vacate  and  set  aside  Judgment. 

Sir; — Take  notice,  that  on  Monday,  January  20th, 
29  1879,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  at  the  court- 
room of  said  court  in  the  New  City  Hall,  the  defend- 
ant Amanda  C.  Harris,  by  her  counsel,  will  move  the 
court  for  an  order  vacating  and  setting  aside  the  judg- 
ment rendered  against  her  herein,  on  January  10th, 
1879. 

Said  motion  will  be  made  upon  the  ground  that  said 
judgment  against  her  was  taken  and  rendered  through 
her  mistake,  inadvertence,  surprise  and  excusable  neg- 
lect; that  she  had  and  has  a good  and  substantial  de- 
fence on  the  merits  to  said  action,  which  she  intended 
in  good  faith  to  make  and  present  on  the  trial,  and 
that  the  same  was  not  presented;  and  neither  her  nor 
her  agent,  nor  her  attorneys  and  counsel,  was  or  were 
present  at  said  trial  and  judgment,  and  their  absence 
was  by  reason  of  surprise  and  excusable  neglect. 

That  said  motion  will  be  based  upon  the  affidavits 
of  Thomas  B.  Bishop,  Wm.  H.  Whitaker  and  Wm.  H. 
Fifield , copies  of  which  are  served  herewith  upon  you, 
and  also  upon  all  the  files,  pleadings,  records,  minutes 
and  proceedings  in  this  action. 

Dated  January  11th,  1879. 

Yours  respectfully. 

Bishop  & Fifield, 

Attorneys  for  defendant  Amanda  C.  Harris. 

To  James  L.  Crittenden,  Esq.,  Plaintiff’s  Attorney. 

[Endorsed.  Filed  January  15th,  1879.] 

[Service  admitted.] 
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31  [title  of  coukt  and  caose!] 

Affidavit  of  Thomas  B Bishop. 

State  of  California,  ) 

City  and  County  of  San  Franci.sco.  [ 


Thomas  B.  Bishop  of  said  city  and  county  being 
duly  sworn,  says  that  he  is  an  attorney-at-law  and  a 
member  of  the  firm  of  Bishop  & Fifield,  who  are  attor- 
neys for  the  defendant  Amanda  C.  Harris,  in  this 
action;  that  he  is  also  the  agent  and  attorney-in-fact 
of  said  defendant;  that  said  defendant  now  is  and  for 
oo  9-  long  time  has  been  absent  from  this  state,  and  is  now 
^ in  the  Eastern  States;  that  affiant  has  up  to  this  time, 
had  the  sole  management  and  control  of  the  defense 
to  this  action  of  said  defendant  Amanda  C.  Harris 
herein;  that  from  a statement  of  the  case  in  this  action 
made  to  this  affiant  by  said  defendant  Amanda  C. 
Harris,  this  affiant  verily  believes  that  said  defendant 
has  a good  and  substantial  defense  upon  the  merits 
to  this  action. 

That  this  affiant  and  his  said  firm  has  for  many  years 
last  past,  and  now  have  in  their  employ  a chief  clerk, 
whose  business,  among  other  things,  it  has  always  been 
and  now  is  to  examine,  watch  and  attend  to  the  calen- 
dars of  the  several  courts,  and  report  to  the  members 
gg  of  said  firm  when  their  cases  will  be  called  for  trial, 
and  to  examine  each  morning  the  state  of  the  calendars 
in  the  several  courts,  as  the  same  appear  upon  the 
printed  calendars  issued  in  the  guides,  with  a view  to 
ascertain  and  report  to  affiant  and  his  said  partner  any 
cases  on  the  calendars  for  the  day,  in  which  said  firm 
or  either  member  thereof  is  or  are  engaged. 

That  this  affiant  has  for  many  years  relied  upon  said 
chief  clerk  exclusivelj'  for  such  information,  without  a 
single  previous  mistake  or  failure  on  the  part  of  said 
clerk. 

That  on  Friday,  January  10,  1879,  said  chief  clerk 
did  not  inform  this  affiant  that  this  cause  was  upon 
the  calendar  for  that  day,  and  this  affiant  had  no  know- 
ledge whatever  of  that  fact  until  after  the  judgment 
had  been  on  said  day  rendered  herein;  that  this  affiant 
supposed  and  believed  and  acted  upon  the  belief,  that 
Friday  of  each  week  was  law  and  motion  day  in  the 
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o4  above  entitled  court,  as  it  had  been  frocn  its  organiza- 
tion down  to  a recent  period,  and  that  no  cases  would 
be  taken  up  for  trial  on  that  day;  that  this  affiant  had 
never  been  informed  and  did  not  know  that  this  court 
had  changed  its  law  and  motion  day  from  Friday  to 
Monday,  until  after  the  judgment  was  rendered  herein; 
that  affiant  has  had  no  occasion  to  appear  in  this  court, 
and  has  not  appeared  in  this  court  for  any  purpose 
vince  its  removal  to  th  ^ New  City  Hall,  since  which 
time,  as  affiant  is  now  for  the  first  time  informed,  said 
change  was  made;  that  affiant  is  informed  by  said  clerk 
and  believes  that  the  failure  of  said  clerk  to  discover 
that  this  case  was  on  the  trial  calendar  of  this  court 
for  yesterday,  and  to  inform  affiant  thereof,  resulted 

35  from  the  said  change  of  law  day,  and  from  the  impress- 
ion on  the  said  clerk’s  mind  that  Friday  was  still  law 
and  motion  day  in  this  court,  as  it  still  is  in  all  the 
other  district  courts  of  this  city,  and  that  consequently 
no  case  would  be  called  for  trial  on  that  day. 

That  on  Thursday  last,  day  before  yesterday  said 
clerk  informed  affiant  that  this  case  would  be  on  the 
calendar  of  this  court  for  trial  for  Monday  next,  as  it 
would  regular  have  been,  but  for  the  said  change  in 
law  and  motion  day;  that  affiant  has  prepared  this  case 
for  trial,  and  always  intended  to  be  present  at  the  trial 
thereof,  and  to  defend  the  same  upon  the  merits,  and 
would  have  been  present  upon  the  call  thereof  for  trial, 
had  he  had  any  knowledge  that  it  was  on  the  calendar 

36  for  said  day.  That  for  the  reasons  aforesaid,  affiant 
was  not  present  at  the  trial,  and  the  judgment  herein 
was  taken  in  absence  of  the  said  defendant  and  her 
said  attorneys;  that  affiant  himself  personally  knows 
the  case  in  this  action,  and  has  advised  the  defendant 
Amanda  C.  Harris,  and  verily  believes  that  she  has  a 
good  and  substantial  defense  to  this  action  on  the 
merits. 

Thos.  B.  Bishop. 

Subscribed  and  sworn  to  before  me  this  eleventh 
day  of  January,  A.  D.  1S79: 


[seal.] 


James  D.  Craig, 

Notary  Public. 
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37 

[title  of  court  and  cause.] 


Aifidilvit  of  VYilliiiin  H.  Whitaker. 

State  of  California,  | 

City  and  County  of  San  Francisco.  [ 

William  H.  Whitaker  being  duly  sworn  deposes  and 
says,  he  is  the  clerk  of  Bishop  & Fifield  as  stated  in 
the  affidavit  of  T.  B.  Bishop  herein;  that  his  duties 
are  as  therein  stated;  that  on  yesterday  morning  he 
gg  received  the  printed  guide  containing  the  calendars 
later  than  usual,  and  in  an  unusual  press  of  business. 
That  affiant  had  it  in  bis  mind  that  it  was  law  and 
motion  day  in  the  Nineteentli  District  Court,  as  it  was 
in  all  the  other  courts;  and  knowing  that  the  firm  of 
Bishop  & Fifield  had  nothing  in  that  court  upon  the 
law  and  motion  calendar  requiring  their  attention,  did 
not  examine  the  calendar  as  he  otherwise  would,  and 
did  not  notice  the  fact  that  this  case  was  upon  the  trial 
calendar  for  said  day.  That  this  affiant  has  been 
closely  watching  the  calendar  of  this  court  for  a long- 
time, with  reference  to  this  very  case,  and  on  Thursday 
last,  day  before  yestei-day  informed  Mr.  Bishop  it 
would  be  on  the  calendar  for  Monday  next,  as  it  would 
gg  have  been  but  for  the  change  in  the  law  and  motion 
day.  That  said  firm  of  Bishop  & Fifield  have  had  no 
case  on  the  law  and  motion  calendar  of  this  court  since 
the  day  of  hearing  thereof  was  changed  from  Friday 
to  Monday,  and  for  that  reason  the  fact  of  the  change 
escaped  affiant’s  attention,  andl  if  he  heard  of  it  failed 
to  impress  itself  on  his  memory. 

W.  H.  Whitaker, 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
January,  A.  D.  1879. 


[seal.] 


James  D.  Craig, 

Notary  Public. 
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40  [title  of  court  and  cause.] 

Aflldavit  of  Win.  H.  Filield. 


State  of  California, 

City  and  County  of  San  Francisco. 


Wm.  H.  Fifield  being  duly  sworn,  says  be  is  a mem- 
ber of  the  firm  of  Bishop  & Fifield;  that  afliant  has  up 
to  this  time  taken  no  part  in  the  defense  of  this  action 
for  defendant  Amanda  C.  Harris,  but  said  defense  has 
been  under  the  exclusive  control  and  management  of 
affiant’s  partner,  Thomas  B.  Bishop;  that  affiant  had  no 
knowledge  whatever  that  this  action  was  likely  to  be, 
or  was,  on  the  trial  calendar  for  trial  yesterday. 

Wm.  H.  Fifield, 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
January,  A.  D.  1879. 

James  D.  Cr.aig, 

[seal.]  Notary  Public. 


[Foregoing  affidavits  endorsed.  Filed  Jan.  15th, 
1879.] 

[Service  admitted.] 
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[title  of  court  and  cause.] 

Coimter-aliidavit  and  Notice  on  Defendants’  motion 
to  set  aside  Judgment. 

You  are  hereby  notified,  and  will  please  take  notice, 
that  annexed  hereto  is  the  counter-affidavit  on  behalf 
of  the  plaintiff  in  the  above  entitled  action,  on  de- 
fendants’ motion  to  set  aside  the  judgment  in  said 
action. 

San  Francisco,  February  5th,  1879. 

Respectfully,  etc., 

James  L.  Crittenden, 
Attorney  for  Plaintiff. 

To  Bishop  & Fifield,  Esqrs., 

Attorneys  for  Defendant,  Amanda  C.  Harris. 
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43 


[TITLE  OF  COURT  AND  CAUSE.] 


State  op  California,  ) 

City  and  County  of  San  Francisco,  j 


James  L.  Crittenden,  being  duly  sworn,  deposes  and 
says,  that  he  is  the  attorney  for  the  plaintiff  in  the 
above  entitled  action ; that  said  action  was  regularly 
on  the  calendar  of  the  above  named  Court  for  trial,  on 
Friday,  the  10th  day  of  January,  1879,  and  was  on  the 
printed  calendar  as  published  in  the  Daily  Laio  Journal 
of  that  day,  for  trial  on  that  day  ; that  said  Daily  Law 
Journal  is  a paper  published  daily,  except  Sundays 

44  and  legal  holidays,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  and  shows  each  day  the 

' general  state  of  the  calendars  of  the  several  Courts 
held  in  said  City  and  County,  and  showing  each  day 
the  cases  assigned  for  trial  on  such  day,  in  said  Courts; 
that  said  paper  is  generally  relied  upon  by  attorneys 
practicing  before  said  Courts  for  information  con- 
cerning said  calendars,  and  is  delivered  to  attorneys 
at  a sufficiently  early  hour  in  the  morning,  to  enable 
t hem  to  examine  said  calendars  from  one  to  two  hours 
before  the  meeting  of  said  Courts;  that  on  the  9th  day 
of  January,  1879,  the  said  action  was  the  second  from 
the  head  of  the  calendar  of  said  above  entitled  Court, 
and  tho  attorneys  for  the  defendant  then  knew,  or 

45  should  have  known,  that  said  action  would  be  on  the 
day  calendar  for  trial,  for  the  next  trial  day  in  said 
Court;  that  said  action  on  the  30th  day  of  December, 
1878,  and  every  day  subsequent  thereto,  until  and  in- 
cluding the  8th  day  of  January,  1879,  stood  the  third 
from  the  head  of  the  calendar  of  the  above  entitled 
Court,  as  the  same  was  published  in  said  paper;  that 
the  law  and  motion  day  of  said  Court  was  changed 
from  Fridays  to  Mondays,  nearly  one  month  prior  to 
said  10th  day  of  January,  1879,  and  that  a notice  of 
such  change  was  published  in  said  Daily  Laio  Journal, 
at  the  head  of  the  calendar  of  the  above  entitled  Court 
on  the  14th  day  of  December,  1878,  and  every  day 
thereafter,  until  after  said  10th  day  of  January,  1879; 
that  as  affiant  is  informed  and  believes.  Bishop  & Fi- 
field,  the  attorneys  for  the  defendant,  Amanda  C.  Har- 
ris, were,  during  all  of  the  time  from  said  14th  day  of 
December,  1878,  to  said  10th  day  of  January,  1879, 
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-iG  subscvibei’s  to  and  received  said  p iper  at  their  office; 
that  he  is  informed  by  the  person  who  delivered  the 
same  and  believes  tliat  the  issue  of  said  paper  for  said 
10th  day  of  January,  1879,  showin<<  said  action  to  be 
on  the  (lay  calendar  for  trial  for  that  day,  was  delivered 
at  the  office  of  said  Bishop  tt  Fifield  about  or  before 
the  hour  of  nine  o’clock  in  the  morning  of  that  day; 
that  the  liour  for  the  meeting  on  said  lUth  day  of  Jan- 
uary, 1879,  of  said  above  entitled  Court  was,  and  said 
Court  on  said  day  met,  at  eleven  o’clock  in  the  fore- 
noon; that  the  distance  from  the  office  of  said  Bishop 

Fitield  to  said  Court  and  the  Court-room  thereof, 
being  the  same  place  where  said  Court  met  on  the  10th 
day  of  January,  1879,  is  about  one  mile  ; that  the  at- 

47  torneys  for  said  defendant,  Amanda  C.  Harris,  to  wit  : 
the  said  bishop  A Fitield,  could,  by  the  exercise  of  or- 
dinary cai’e  or  diligence,  have  ascertained  in  sufficient 
time  to  have  attended  said  Court  at  the  opening  there- 
of, by  merely  examining  said  Law  Journal  that  said 
action  was  on  the  day  calendar  of  said  Court  for  trial, 
on  said  10th  day  of  January,  1879. 

That  prior  to  the  second  publication  of  summons 
in  said  action,  affiant  sought  from  and  requested  of 
Thomas  B.  Bishop,  Esq.,  one  of  the  memhers  of  the 
firm  of  Bishop  & Filield,  attorneys  for  the  defendant, 
Amanda  C.  Harris,  an  appearance  in  said  action  by 
him.  as  attorney  for  said  defendant,  Amanda  C.  Har- 
ris, but  that  said  Bishop  then  stated  to  affiant,  that 

48  he,  said  Bishop,  had  not  sufficient  authority  from  said 
Amanda  C.  Harris,  to  appear  for  her  in  said  action  as 
her  attorney. 

That  affiant  is  informed,  from  a statement  made  in 
said  Court,  on  the  3rd  day  of  February,  1879,  that 
said  defendant,  Amanda  C.  Harris,  is  now  in  the  City 
and  County  of  San  Francisco,  and  that  she  is  daily  in 
his,  said  Bishop’s,  office. 

That  the  above  entitled  action  was  regularly  and  in 
its  order  called  for  trial  in  the  above  named  Court,  on 
the  10th  day  of  January,  1879,  and  said  action  was 
then  and  there  tried,  and  judgment  was  then  and  there 
rendered  in  favor  of  the  plain titt’  and  against  the  de- 
fendants; that  said  action  m'us  not  called  for  trial,  and 
said  trial  was  not  had,  until  about  half  past  eleven 
o’clock  in  the  morning  of  said  day;  that  affiant  believes 
that  said  Joar>ial  could  have  been  full}'  examined  as  to 
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49  cases  for  trial  on  that  day,  by  said  attorney  for  said 
defendant,  or  by  their  clerk,  in  five  minutes. 

That  prior  to  the  making  of  any  motion  by  said  at- 
torneys, for  said  defendant,  or  to  the  receipt  by  affiant 
of  any  notice  of  any  such  motion,  and  on  the  said  10th 
day  of  January,  1879,  and  subsequent  to  the  rendition 
of  said  judgment,  the  said  judgment,  and  any  and  all 
moneys  due,  payable  or  collectable  thereunder,  was 
and  were  duly  assigned  for  value,  by  the  plaintiff  in 
said  Jtction  to  this  affiant  to  secure  the  payment  of  fee 
due  plaintiff’s  attorney  in  said  action,  and  to  carry 
into  effect  an  agreement  made  between  the  London  and 
San  Francisco  Bank,  Limited,  and  the  plaintiff  and  the 
plaintiff’s  attorney,  prior  to  the  commencement  of  said 

50  action;  that  the  sum  of  one  thousand  dollars  was  due 
plaintiff’s  attorney,  for  his  services  as  attorney  in  said 
action,  at  and  upon  filing  the  complaint  therein,  and 
that  an  additional  sum  of  one  thousand  dollars,  will 
be  due  to  plaintiff’s  attorney,  affiant,  upon  the  per- 
fecting of  an  appeal  to  the  Supreme  Court  in  said  ac- 
tion by  either  party  ; that  said  fees  were  agreed  upon 

Erior  to  the  commencement  of  said  action,  by  said 
london  and  San  Francisco  Bank,  and  by  said  plaintiff; 
that  it  was  further  agreed  by  said  plaintiff  and  said 
Bank,  prior  to  the  commencement  of  said  action,  that 
the  affiant  should  have,  and  receive,  and  collect,  all 
money  due  on  the  promissory  note  sued  on  in  said 
action,  when  the  judgment  should  be  recovered  there - 
. 5i  on,  and  should  pay  himself,  affiant,  out  of  the  proceeds 
of  said  note  or  any  judgment  recovered  thereon,  the 
said  fees. 

That  affiant  is  informed  and,  believes  that  said  firm 
of  Bishop  & Fifield,  had  one  or  more  other  clerk  or 
clerks  besides  the  W.  H.  Whitaker  mentioned  in  the 
affidavit  of  said  Thomas  B.  Bishop,  filed  herein,  who 
coirld  have  examined  said  Daily  Laio  Journal,  for  said 
10th  day  of  January,  1879,  and  ascertained  therefrom, 
that  said  action  was  on  the  day  calendar  of  that  day 
of  said  Court  for  trial. 

James  L.  Crittenden, 


Subscribed  and  sworn  to  before  me,  this  5th  day  of 
February,  l^TO. 


J.  Eobeet  Bead, 


Notary  Public. 


o2  [Endorsed, 
admitted.] 
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Filed,  Februaiy  lOtb,  1879.  Service 


[_TITLE  OF  COURT  AND  CAUSE.] 

Affidavit  of  T.  B.  Bishoi). 

State  of  California,  ) 

City  and  County  of  San  Francisco.  ) 

Thomas  B.  Bishop  being  duly  sworn  deposes  and 
says,  that  said  defendant  Amanda  C.  Harris  was  on 
the  eleventh  day  of  January,  1879,  and  still  is  in  the 
City  of  New  York,  State  of  New  Y^ork,  and  has  not 
been  in  this  state  for  more  than  a year. 

Thos.  B.  Bishop. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of 
February,  1879.  '7~ 

Geo.  X Wright, 

A 

Deputy  County  Clerk. 

[Endorsed.  Filed  Feb.  lOth,  1879.] 

51 


[title  of  court  and  cause.] 

Order  Ahicating  Judgment. 

Monday  February,  10th,  1879. 

The  motion  to  vacate  the  judgment  on  Jan.  10th, 
1879,  ordered  herein,  came  on  regularly  for  hearing; 
Jas.  L.  Crittenden,  Esq.  appearing  for  the  plaintiff, 
and  Mess.  Bishop  & Fitield  for  the  defendants.  The 
motion  was  lieard  on  the  papers  and  pleadings  on  tile. 
After  argument  of  counsel  and  due  consideration  by 
the  court,  ordered  that  said  motion  be  granted,  and 
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55  that  the  judgment  ordered  herein  on  the  10th  day  of 
January,  1879,  be,  and  the  same  is  hereby  vacated  and 
set  aside,  and  that  the  cause  be  restored  to  the  calendar 
for  trial;  said  order  is  granted  on  condition  that  de- 
fendant pay  to  plaintiff’s  attorney  the  sum  of  830.00, 
costs  imposed. 

Min.  D p.  681. 


56  OF  COURT  AND  CAUSE.] 

NOTICE  OF  APPEAL. 

You  will  please  take  notice  that  the  plaintiff  in  the 
above  entitled  action  hereby  appeals  to  the  Supreme 
Court  of  tills  State  from  the  order  vacating  and  setting 
aside  the  judgment  against  the  defendant  Amanda  C. 
Harris,  which  said  order  was  in  said  action  made  and 
entered  in  the  said  District  Court,  on  the  tenth  day  of 
February,  1879,  in  favor  of  the  said  defendant  Amanda 
C.  Harris,  in  said  action,  and  against  said  plaintiff, 
gy  and  from  the  whole  thereof. 

Dated  this  12th  day  of  February,  1879. 

Yours,  etc., 

James  L.  Crittenden, 
Attorney  for  Plaintiff  and  Appellant. 

To  the  Clerk  of  said  District  Court  and  Bishop  & 
Fifield,  Esqrs.,  attorneys  for  defendant  and  respond- 
ent Amanda  C.  Harris. 

Endorsed.  Filed  February  13,  1879. 

Service  admitted  February  12th,  1879. 
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58  [title  op  court  and  cause.] 

NOTICE  OF  APPEAL 

You  will  please  take  notice  that  the  plaintiff  in  the 
above  entitled  action  hereby  appeals  to  the  Supreme 
Court  of  this  State  from  the  order  vacating  and  setting 
aside  the  judgment  a<rainst  the  defendant  Amanda  C. 
Harris,  which  said  order  was  in  said  action  made  and 
entered  in  the  said  District  Court,  on  the  tenth  day  of 
February,  1879,  in  favor  of  the  said  defendant  Amanda 
C.  Harris,  in  said  action,  and  against  said  plaintiff, 
and  from  the  whole  thereof. 

. 

Dated  this  day  of  February,  1879. 

Yours,  etc., 

James  L.  Crittenden, 
Attorney  for  Plaintiff  and  Appellant. 


To  the  Clerk  of  said  District  Court  and  Bishop  & 
Fifield,  Esqrs.,  attorneys  for  dofondant  ctml  respond- 
ent Amanda  C.  Harris. 

Endorsed.  Filed  Februai’y  13,  1879. 

Service  admitted  February  13th,  1879. 


[title  op  court  and  cause.] 

Keiuu  tei's  Minutes  of  Tesliinoiiy  at  Trial. 

Counsel  appearing. 

For  plaintiff:  Jas.  L.  Crittenden. 

For  defendant:  No  appearance. 

This  cause  came  on  for  trial  before  the  Court,  aud 
following  is  the  testimony  taken: 

Joseph  Nash  called  for  plaintiff.  Sworn — Examined. 
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61  Mr.  Crittenden.  Q • Did  you  own  the  note  sued  for 
in  this  suit  ? A.  Sir  ? 

Q.  Are  you  plaintiff  in  this  suit?  A.  Yes. 

Q.  Did  you  own  the  note  sued  upon,  at  the  time 
suit  was  brought  ? A.  Yes. 

Q.  Was  it  endoi’sed  to  you  by  Clay,  one  of  the  de- 
fendants? A.  Yes,  sir. 

Q For  a valuable  consideration?  A.  Yes,  sir. 

Q.  You  paid  the  money  for  it  it  in  the  transaction? 

A.  Yes,  sir. 

Q.  Did  you  know  anything  against  the  validity  of 
the  note?  "A-  No. 

Q.  Did  you  receive  it  before  it  was  due  ? A.  Yes. 

Q.  You  knew  nothing  of  any  fraud  or  any  misrep- 

62  resentation  upon  which  it  was  issued,  did  you?  A. 

No. 

The  Court.  You  asked  him  about  Clay  ; did  Clay 
endorse  it? 

Wlr.  Crittenden.  Clay  endorsed  it. 

Q.  You  say  you  did  endorse  it?  A.  I did  en- 
dorse it. 

Q.  You  paid  some  thousand  dollars  for  it,  did  you 
not?  A.  Yes,  sir. 

Q.  You  entered  into  the  transaction  in  good  faith  ? 

A.  Yes,  sir. 

Q.  Did  you  know  anything  about  having  been  de- 
livered as  an  accommodation  note?  A.  No,  sir. 

Q.  Did  you  ever  hear  of  such  a thing  until  after  it 
became  due,  until  after  you  got  it?  A.  No,  sir. 

Q.  How  much  is  due  on  it?  A.  I have  not  figured  , — 

up  the  interest.  (Figures  up)  $19,426  21|,  with  interest  h 
to  date. 

Q.  That  is  the  amount  that  is  now  due  on  that  note  ? 

A.  Yes,  sir. 

Q.  You  have  made  an  agreement  in  this  action  with 
regard  to  this  judgment  and  proceeds  of  it  with  coun- 
sel? A.  Yes,  sir. 

Q.  What  was  that  agreement?  How  much  was  he 
to  receive  ? A.  To  receive  a thousand  dollars  if  the 
suit  was  gained. 

Q.  Two  thousanil  dollars  if  it  went  to  the  Supreme 
Court?  A.  Yes,  sir. 

Q.  Was  that  agreed  to  by  the  parties  who  held 
this  note  as  security,  and  returned  it  to  you?  A.  It 
was  agreed  by  the  Bank,  in  whose  hands  I placed  it. 


G4  Q.  London  & Sau  Francisco  Bank  ? A.  Yes,  sir; 
that  Bank. 

Q.  The  Bank  hold  a mortgage,  did  it  not,  in  this 
matter  on  you  lor  some  real  estate?  A.  Y’es,  sir. 

Q.  Did  you  give  this  note  as  further  security  ? A. 
Y’^es,  sir;  as  collateral. 

Y.  You  were  the  owner  of  the  note?  A.  Yes,  sir. 

Q;  And  they'  delivei-ed  it  to  me  to  bring  suit  on  in 
your  name  ? A.  By  agreement. 

Q.  You  being  the  owner  of  the  note?  A.  Yes,  sir. 

Q.  Did  the  Bank,  by  its  manager,  Mr.  Streeten, 
approve  your  agreement  with  me,  as  to  the  amount  of 
fee  to  be  paid?  A.  Yes,  sir. 

Q.  Now,  who  was  to  receive  all  the  money  on  this 

65  note,  you  are  the  owner  of  it.  Did  you  make  an  agree 
meutthat  Mr.  Crittenden,  counsel  in  this  action,  should 
receive  all  the  money  ? A.  You  were  to  recover  the 
money,  and  pay  it  to  the  bank,  less  your  fee. 

Q.  You  owe  the  bank  some  money,  you  are  still 
the  owner  of  the  note?  A.  Yes,  sir  ; they  were  to 
apply  it  on  my  debt  to  them;  the  agreement  will  show. 

Q.  It  is  to  be  paid  then  to  me,  the  whole  of  the 
money?  A.  You  were  to  collect  the  note,  and  pay 
them,  less  your  fees. 

Q.  The  money  then  to  be  paid  to  me  by  the  Sheriff, 
or  paid  to  me  by  the  defendant  ? A.  You  were  to 
collect  it. 

Q.  The  money  to  come  into  my  hands,  and  I to  pay 

66  myself  out  of  it  a thousand,  and  two  thousand  if  it 
goes  to  the  Supreme  Court,  and  the  balance  over  to 
the  Bank  ; is  that  it?  A.  Yes,  sir  ; that's  the  agree- 
ment. 

Q.  You  are  the  owner,  subject  to  the  interest  I have 
in  this  note  and  this  judgment;  that  is,  I have  a claim 
paramount  to  yourself,  the  Bank  and  everybody  else, 
to  the  extent  of  my  fees  ; is  that  so?  A.  1 believe  so; 
you  are  to  take  out  of  the  proceeds  and  pay  the  rest  to 
the  Bauk. 

Q.  Then  the  fees  are  to  be  first  paid,  and  then  I 
am  to  dispose  of  the  money  as  agreed  upon  ? A.  That 
is  my  agreement. 

No  further  testimony. 
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[title  of  court  and  caxtse.] 

Certificate 


No.  4484 


I,  Thomas  H.  Keynolds,  County  Clerk  of  the  City 
and  County  of  San  Francisco,  and  ex  officio  Clerk  of 
the  District  Court  of  the  nineteenth  Judicial  District 
of  the  State  of  California,  in  and  for  the  said  City  and 
County,  hereby  certify  that  I have  compared  the  fore- 
going Transcript  with  the  original  papers  in  the  above 
entitled  action,  now  on  file  in  my  office  and  with 
0g  the  orders  therein  made  and  entered  on  the  minutes 
of  said  Court,  and  that  the  said  Transcript  is  correct. 

I further  certify  that  a sufficient  undertaking  on 
appeal,  in  due  form  of  law,  was  on  the  13th  day  of 
February,  A,  D.  1879,  properly  filed  in  said  cause. 

I further  certify  that  a sufficient  undertaking  on 
appeal  in  due  form  of  law,  was  on  the  18th  day  of 
February,  1879,  properly  filed  in  said  cause. 

In  "Witness  Whereof;  I have  hereunto  set  my  hand, 
and  affixed  the  seal  of  said  District  Court,  this 


Thomas  H.  Eeynolds,  Clerk. 

Deputy  Clerk. 
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